Information Paper

SUBJECT:  Legal Guidance to Article 139 Claim Investigating Officer 

1.  Purpose.  To provide Investigating Officers guidance on legal and procedural questions.

2.  Authority.  Article 139, MCM; AR 27-20, Chapter 9; DA PAM 27-162, Chapter 9.  

3.  Claims Investigation.


a.  SPCMCA.  If the claim appears cognizable, the SPCMA will appoint an investigating officer to conduct an investigation using the informal procedures of AR 27-20, Chapter 9, and AR 15-6, Chapter 4.


b.  Initial action.  Within 10 working days of appointment, the IO will complete a claims investigation.  The appointing authority may extend this period for good cause.  The IO should contact the Claims Office to receive guidance on conducting the investigation.  


c.  Notify alleged offender.  The IO will promptly notify the soldier against whom the claim has been brought.  For a sample notification letter, see DA PAM 27-162, Figure 9-6, page 296.


d.  Conducting the investigation.  



(1)  The IO should interview all available witnesses and obtain copies of police reports and other relevant documents.  Evidence need not be in the form of sworn statements nor must it be admissible under the Military Rules of Evidence.  



(2)  When taking oral evidence, the IO should contemporaneously summarize the substance of the conversation in a memorandum for record.  The IO should physically inspect all damaged items claims and record findings in the same memorandum.  



(3)  There are certain restrictions on evidence that the IO must be aware of before initiating the investigation.




(a)  Article 31, UCMJ.  When interviewing a soldier suspected of an offense, the IO must warn the suspect of his or her rights against self-incrimination under Article 31, UCMJ.  The IO should use DA Form 3881 (Rights Warning Procedure/Waiver Certificate) for this purpose.




(b)  Privileged communication.  Information discovered through an Inspector General’s (IG) report of from communications between a soldier and that soldier’s attorney, spouse, or clergyman is not admissible.




(c)  Polygraph test results.  The results or taking of, or refusal to take, a polygraph test will not be considered without the consent of the person involved in such a test.




(d)  Involuntary admissions.  Confessions or admissions obtained by unlawful coercion or inducement likely to affect their truthfulness are not admissible.




(e)  Bad faith unlawful searches.  If members of the Armed Forces acting in their official capacity (such as military police actin in the furtherance of their official duties) conduct or direct a search they know is unlawful under the Fourth Amendment of the U.S. Constitution, as applied to the military community, evidence obtained as a result of that search may not be accepted or considered against any respondent whose personal rights were violated by the search.  Such evidence is acceptable only if the IO reasonably determines that the evidence would inevitably have been discovered.  In all other cases, the IO may accept evidence obtained as a result of any search or inspection, even if it has been or would b ruled inadmissible in a criminal proceeding.  


e.  Standard of Proof.  A preponderance of the evidence is necessary for a finding of pecuniary liability under Article 139.  This means that the IO must conclude that it is more likely than not that the claim is valid.  The IO should base this judgment on the weight of the admissible evidence gathered during the investigation.


f.  Valuation of a claimant’s loss.  The measure of a loss is either the repair cost or the depreciated replacement cost for the same or a similar item.  

3.  After the investigation.


a.  Findings and recommendation.  The IO should submit findings and recommendations to the SPCMCA on DA Form 1574 and will address each of the following conditions for payment:



(1)  Whether the claim is brought by a proper claimant, in writing, and seeks a definite sum.



(2)  Whether the claim is brought within 90 days of the incident that gave rise to it, or the claimant has shown good cause for the delay.



(3)  Whether the claim seeks compensation for property belonging to the claimant that was wrongfully taken or willfully damaged by a member or members of the U.S. Army.



(4)  Whether the claim is meritorious in a specific amount.

b.  Claims against more than one soldier.  If the claim is brought against more than one soldier, the IO will make a determination with respect to each named soldier.  Several soldiers may be present when property is wrongfully taken or willfully damaged.  If the IO determines that one or more of them committed the act but cannot determine the identity, the IO may recommend that equal amounts by assessed against each soldier who was present.


c.  Sumbit for legal review.  The IO will submit findings of fact and a recommendation based on those findings to the SPCMCA through the Claims Office and will provide the soldier against whom the claim is brought with a copy of such findings and recommendations so the soldier has the opportunity to respond.  

4.  If you have any further questions, please contact the Claims Office (703-805-4159).    

“Let the Wrongdoer Pay”:  Your rights under Article 139, UCMJ

by Claims Office, OSJA, Fort Belvoir

Last Friday night PFC Wrong invited Sally to go dancing.  Sally stated that she did not feel well, and declined his invitation.  Not wanting to stay in the barracks on a Friday night, PFC Wrong went to the club with some friends from his unit.  Not long after arriving, PFC Wrong noticed PFC Wright dancing with Sally!  

PFC Wrong grabbed some friends from his unit, and stormed out to the parking lot.  He asked for his friend's car keys, and began to "write" colorful messages on the hood of PFC Wright's car.  Still angry, he grabbed a rock and put it through PFC Wright's windshield.  He then reached into the front seat and took PFC Wright's CD player, and fled the scene. 

PFC Wright left the club at 0100, and discovered the damage to his car and the missing items.  PFC Wright immediately notified authorities.  What should PFC Wright do now?

If you answered: initiate a claim for redress under Article 139 of the Uniform Code of Military Justice, you are correct.

An Article 139 claim provides redress for loss of or damage to property which has been "willfully damaged" or "wrongfully taken" by a member of the Armed Forces of the United States.  Damage caused by a service member's negligence, however, cannot form the basis of an Article 139 claim.    

Any individual (civilian or service member), business entity, state or local government, or charity may submit a claim under Article 139.  A claimant should submit his claim to any commissioned officer, preferably the wrongdoer’s commander or your own, in writing, within 90 days of the incident out of which the claim arose.  The earlier a claimant acts, the better off he or she is in the long run.  The claimant must list the exact amount of compensation he is seeking, and sign the claim.  The Legal Assistance Office or your battalion/brigade legal center can assist soldiers in preparing this document.  Any supporting documentation should also be submitted, including police reports, witness statements, and estimates for repair.  A claimant best preserves his/her claim by documenting everything.

After presenting the claim to a commissioned officer, the claim will be forwarded to the alleged wrongdoer’s Special Court-Martial Convening Authority (SPCMCA) (normally Brigade Commander) within two working days.  If the SPCMCA determines the claim to be cognizable, within four working days the SPCMCA appoints an Investigating Officer (IO) to conduct an informal investigation.

The IO will notify the wrongdoer of the claim against him, and give him the opportunity to make full voluntary restitution.  If the soldier makes full restitution, then the investigation may be terminated.  If the soldier does not agree to make restitution, then the IO has ten working days to conduct an investigation, make findings as to whether the claim is legitimate, and recommend an amount to be assessed against the soldier’s pay.  The SPCMCA may extend the 10-day investigation period for “good cause”.  

A “preponderance of the evidence” is necessary for a finding of liability under Article 139.  That means that, to recommend liability, the IO must conclude that it is more likely than not that the claim is valid.  The IO will submit findings of fact and recommendations based on those findings to the SPCMCA through the JAG Claims office.  The IO will also provide a copy of those findings to the soldier against whom the claim is brought, providing the soldier an opportunity to respond.  A Claims Judge Advocate then has five days to review the investigation to determine whether the findings and recommendations are legally sufficient and supported by the evidence.  If they are not, then the Claims Judge Advocate will return the claim to the IO for additional findings.  If the findings and recommendations are legally sufficient and supported by the evidence, then the Claims Judge Advocate will forward the information to the SPCMCA.  

The SPCMCA may disapprove the claim, or approve it in an amount equal to or less than the amount recommended by the IO for claims of $5,000 or less.  The SPCMCA will then notify the claimant and the soldier of the decision in writing.  Final action on the claim will be withheld for ten days in order to give both parties time to appeal the decision.  After ten days, the commander will either (1) direct Finance to withhold pay from the soldier and pay the claimant (up to $5,000), or (2) advise the claimant that his claim will not be paid.

In PFC Wright’s situation, several soldiers were present when his property was wrongfully taken and willfully damaged.  PFC Wright may bring the claim against more than one soldier.  If he does, the IO must make a determination with respect to each soldier.  If the IO determines that one or more of them committed the act but cannot determine the exact identity, the IO may recommend that equal amounts be assessed against each soldier present.

AR 27-20 and DA Pam 27-162, Chapter 9 provides detailed guidance on Article 139 claims.  If you have any questions regarding Article 139 claims, you may contact the Legal Assistance Office or the Claims Office, Office of Staff Judge Advocate.

